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Proceedings of the Round Table Discussion:

Dr Arvind Mayaram Chairman, CIRC, initiated the discussion cititige example of Andhra
Pradesh

Dr Arvind Mayaram, Chairman, CIRC :

Dr Mayaramstartedhe discussion by putting into context the subjébecurrentAndhra Pradesh
governmenthasaccusedts predecessogovernment of enterinqito contracts with malicious
intent As a resulta large number of contracts are nomderscrutiny. Thishasled to a peculiar
situation As governments a continuous entitybest described by an old Englisaying:“The

king is dead, long live the king! even though political party running it could change through
elections contraventiorof contractsawardedhe previoushas given rise to set ofcomplication

which will havewide implicationdor the economyThis is more so true because the contracts are
between private parties and the sovereign state of (Andhra Pradesh) and such a relationship
asymmetrical ab initio.
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Contract law in India is fairly settled, even though execution of contracts through legal process is
mostly costly and time consuming. Supreme Court of India has been largely protective of the
sanctity of contracts although it haeen inconsistent. For instanoe,the case obUltra Mega

Power Pants(UMPP3, the SupremeCourtdid not allow a pasthrough in tariffs as demanded by

the aggievedparties when the cost of imported coal chandeel to fresh taxation by the home
countries citing thatsuch achange is outside the contradhe Supreme Court held thtte
contractwas mutually signed antthe change in input cosid not attractprovisions of force
majeureclausesas change in laws outsidelndianterritory. Therebre, contractual rights cannot

be changednder such circumstances.

However, the larger implication ofithruling would be on overall econommhen thesautilities/

will not beable toproducepowerin a viable manneAnd if they fail orgo bankruptthe overhang
onthe banking system would beige. Thigs a dilemmawvhere thecourts perhaps rightly heldeh
sanctity of thecontractbut failed to sed&s widerimplicationon theeconomy. Orihe other hand
thecourtstepped in and changithe contracin the case 02Gwhere huge investmestad already
been doneTherefore, it is important to find a new equilibrium in law which would establish the
sanctity of law in a rapidly changing world.

Mr Rakesh Kacker, Independent Director, PTC India Ltd:

Mr Kacker agreed broadly with the contention of Dr Mayar@ontracts need to bespected by

the state even if the party in power has chan@edtract underle projectsand the choice is
whether one allows the project performor fail, which is what will happeif the contracts
changedTake theexampleof natural gas suppliers in Indonesia and LNG importers in Japan for
power plantgn the 1980s At that time,gas pices were linked to LNG price§hese countries
made a contract to keep gas prices to a minimum even if LNG prigesofdiht the supplier could

at leasimeetoperating cost It wasdecided to keep th@inimum price athe levelwhich would
enablehe planto operateThat is how both the Indonesian gas plant and the power plants in Japan
could function without aninterruption.

In the case of Tat®ower and AdaniPower, the matter waseferredto Central Electricity
Regulatory CERQ to find an anicable solution between thwo paties. Thesepower plants
cannotoperate on the basis of the contrastit would be unviable for them to run the projects at
loss because of high cost of imported coal from Indonesia. It would close down because of the
nature of project financings they would struggle to find money to operétenutually agreed
decisionwould letsystems functioin all circumstances

Contracts are sacrosanct but there should be some flexibility which can be mutually agreed upor
in case of any exigencyhougha contract should be uphelthere should be provisiorier re-

openng it in thecontract itself.Some arenormally provided, likdorce majeurer change in law
Sometimes a situation may come where a particular development in the economy or a quality is
such that a contract cannotlo@nouredon the terms originally envisagdd suchtimes, we must

be pragmatic enough to accept that the contract neduschange. But that doesn't mean that

the contract should be changaohply because there is a new government in.




In the Andhra PradesRenewableEnergy (RE) case there is nareal justification for reopening
the contractsTheYS JaganmohaReddygovernmerits argument that these contracts are nogb
fide does not hold any watarnless there is strong evidence thaytwveremalafide which would
render these alitio null and void Tariffs approved by the relevant regulatory commissions
cannotbe modifiedthrough an executive order

In case there is valid reason to revisit the tariffs, state goverrsapnotforce the regulators to
review theirorders. listh e st at e g o v er n me ihatthe prajeet soptiogeand b i |
that the terms and conditions of the contract arevioddted by either of thparties Reasongor
reopening of the contracts needh® well documented and have to parsuedthroughproper
channelsThe reasons for reopening a contract need to be very well estabbtihedyise rules
should béollowed.

Citing the telecom crisis in India, he stated that wheme was a crisis ih998-99, the rules of
game were change hatthe telecom companiesuld survive A similar situationarosefor FM
radio in 200506 andtherules werechangedo make them sustainable. thme telecom crisisthe
interpretationof adjusted gross revenuBGR) by the Supreme Coudan be discussedith the
governmenbr someof these companies will failf that happenst will have severaepercussions
on the economy

The government has to take all that into account, not just the terms and conditions of the contract
Even assuming that the caskthe access providers is wrong, and they were supposed to pay the
dues on the entire AGRjovernment has to ke proactivestepsto providesome relief to the
telecom companies takingto accountlarger economiémplications Even for consumershé
implicationsaregoing to be hugelhe same holds for tHEnkingsector So,looking atboth sides

of the picturejn normalcass, the contractshould be adhedeto and in certain cases, there must

be provisions forenegotiabn in publicinterest Termindion should be the last resort.

Dr Mayaram posedhe followingquestions taMr Amit Kapoor.One: Does the law preclude two
partiesrenegotiaing if one is able to show the other that there is reasoit?drwo: Can judiciary
step in and forceenegotiationor stop renegotiation? Should the judiciary actually step in and
cancel contracts oits own?

Mr Amit Kapoor, Partner, J Sagar Associates

Every transactionhas inherent riskand time bringsn more The electricitywe consumeand the

water that we use brings a specific risk of contracts that is very complex in nature while looking
at the value chainContractshave performance risk overpgeriod oftime. Longterm water or
electricity contracts are service contracts with lgegnm finance commitmentsand thus bear a

huge risk With any project, the contractors are taking financing ri¥key acquire land and have
therights toenter into certairtransactionsSimilarly, a coalmining company igntitled to use
land.None of thesera paid irstantly as in the case of newspap@ndorsacross the streethe
newspaper supplied at home is paid for by the end of the month.

Transactions are premised on the mutual understanding that each partner will jsrfzar
according tathe provisions of thesignedcontract. There is a commitment that payment will be




madeover a period of timafter the services are renderetheTomplexity comesvith the time
value of moneyThe appreciation of time value of monglyould be there in the system. Those
performing their duties as per the contracts\ve® oftennot paid the full But subsidy can be
provided by governmentsven if the economy is bleeding and other sectors like healthcare,
educatiorand livelihoodareunderperforming

The problem is with the mindsethere is thebig challenge of interdependencigs all the
contracts. Inong-term infrastructur@rojects private parties are investiiegpital for thdifecycle

of theproject, sayfor 30 years and ke that the investmemill be recoupedver 2530 years.
Projectsare financedwith 30% equityand 70% debfThe bank is looking at recovering it in-10
12 years with a predicted moratorium peri@enerally the construction time is supposed to be
1824 months as per thalculation But the project is stuck due to land issues, pésplarest.
An 18-monthprojectnow takedour years to complete. Thgredictionthat banks would get repaid
in two years now extends to 16 years with prolonged interestdditional capital requirement.

Unlike in the West where the interestteis negative or within 1 parent,in Indiait is 12-14%.
When noney is invested in infrastructunénich is under welfare economics or its pricing is related
to political econmy, it becomesa challenge. Allof this is fundamentally challenged by one big
breach between law and economics.

Contractlaw is predicated on a doctrine chveat emptorLet the buyer bewar®nus is orthe
buyer to investigate and firmutwhat are the attributes and the correct value of aliaisbuying.

And we all know that only the producer or supplier actually knows what the intrinsic value is.
Even regulators are not able tolly understandhe economicsof what they are regulating
Obviously, the arbitrage between the two without punitive sanctions agéimstous litigation,

bad behavior andlack of genuine action in a timely manner is the nub of the challenge we face.
It is not that the mn wearblack robes are not well meaning but perhaps, iir trsenalfor
analysis, the econongandknowledge otechnology is not so high.

All cases like AGRn 2G, coalmine allocation, UMPP issues for AddPower and Tatdower

and current AP garnmer conflict with RE players aressues of the interplay betwekw and
economicslin the case of APthe state is unable to carry the burden of paptbecauset is
neitherwilling to charge theppropriatdariff nor willing to provide subsidy through budg&he
economic impact of any judicial decision can better be understood by a lawyer who is an economis
too like FredrickJenney who was aneconomistappointed as judgan the Supreme Couxf

France

Capitd is one of the key factors of production and growitbu can't bring the other factors of
productioninto play unless you have capit&ight now, we have progressed from tloeisis of
twin balance sheet fdour balance shestThe executive, the judiciary and the legislature must

'n his |latest paper named 'India’'s Great Slowdown'
chall enge’. The Four Bal aigimldwo Sectergirifrastulctaré dorepaniesand nc | u d ¢
banks, plus NBFCs and real estate companies. More can be assessed at
https://www.hks.harvard.edu/sites/default/files/centers/cid/files/publicfamusty-working-papers/2019 2-cid-
wp-36%indiangrowth-diagnosisremediedfinal.pdf
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inform themselve®f the problems that exist. We always find ourselfembling on these issues
and trying to find solutions, which are not there becauwsee looking in the wrong direction.
Sanctity of cantracts is a established principle of commercial laBut contractscannot be
implementedas if they aredeemed to b&odgifted and sanctifiedlt must beunderstand that
these are mamade arrangaentsfor mutual convenience and exchange of value whih t
intersection of all the factors mentionaldove includingtime. If the fundamental transactios
getting impaired because of changed circumstartbese is a need toeconsiderthe contract
because the underlying value and the welfare that you wpeeting, is gettingroded 2Article
39 providesthatgovernmenpolicy must be implemented in a manner that masesiwelfare for
the peopleand preventsmonopoles It is important that judgeshould not dathe job of the
executive

Ms Sharmila Chavaly, Principal Financial Advisor to Northern Railways:

Ms Chavaly said thatut of all the disputes related to contracts, supply contraces1% and
projectrelatedcontractsare around 56%. Most arbitrationoccurs becauseontractors have a
tendency to go in fditigation despitethe fact thatontactshave beestandardiedover the years
based omexperience. This is veigommonbetween theontractorsandpublic agences

To balanceherisk of overreachsectorregulatos have been appointdad Railways whichis the
largest publigrocurement agency from tigevernmenside, a very balanced approaaas to be
taken keepingoublic interest in consideratiofRailways are following generdinancial rules
notified by the Department dxpenditure for public procurement on an auction and bid latis
full transparencyThere is always a learnirgirve forthe new areashereRailwaysrun the risk
of overreach.

In UK, there is a welkettled principle of how the gliciary interferes in public policy and public
contractsCertain grounds are accepted as public gdodiciarydoesnot get into aything beyond
that unlesst can be establishafiat it will bedetrimenal to the public

Each countryincluding Indig is at different stage ia learning curven India, we are behind the
learning curve when it comes to judgments on policy decislorthe US, the circuitcourthas
ruled that in energy contragtshe bankruptcy courbas supremacy over the Federal fgye
RegulationCommissionFERC) But other circuit courts held that FERC is supreméndiatoo,
high courts are not in sync while delivering decisidmgeneralRailwaysdo not get into litigation
and matterare usuallyesolved amicably.

Fromthe Infrastructure Finance point of vievinete are three areas in terms of the sanctity of
contracts

The risklies in not adhering to the principle that the contract is suprémeontract given to a
private partner by the public sector becomes a bamkastrumentThe bankwill give advance
finance on the strength of that letter of acceptatingze is nmeedfor asub-contract. If thats the

case, renegotiation of a contract is troublesome. It is troublesome for a public procurer becausg
she isangverableto someone on whas beingre-opered It s al s othetparsoru b | €

2 More on Article 39 can be assedhéps://indiankanoon.org/doc/555882/
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sitting in judgmentrom Vigilanceor investigatbn agencies, because they have no idea why such
a decisiorwas takerunless speaking ordease given Ministry of Financehas enunciatedome
principles of renegotiation of contracessen while accepting that as a principknegotiation of
contracts is bad in law.

Renegotiation should only be donetlifere arecertain unknown factors which could nobe
foreseen at thertie of signing the contract. All other risk factors should ideally be included in the
contract. This is particularly troublesome in the casputiiic private partnership®PP3. The
principles adopted whegiving atemplate for renegotiations is primarityprotect decisions taken

by those people from being litigated, suspecting the bona fide of people taking the decision or from
the private party, which feetbere is aias.

Renegotiatiorshouldbe based on the principle that thera igroper businascase to reopen the
contract and should include all data necessafgstern countries include all the factors which
become the basis of renegotiation through an excel sheet which is included in the tealiact
This practice is noprevalentin India. This is being triedn Railways bystudying previou&€PC
(Engineering, Procurement and Constructicoftracts All these excel sheethould ideallybe

partof the contractWhile opening the contracts, one should have all the factors that form the basis
of bids.To draw the contours of renegot@t, the base case of the biddereds to be protected

To overcome the issue of oveach,there are three things to loek Whatdoes an investor or a
developer look at when he comes intaamtract?He's loking at three risksregulatory risk,
taxation risk, and contract enforcement risk. By and large, contract enforcement isMekay.
generally pick the bad cases but not the good dkefor the taxation part, all of you are aware
what happens when thereaisetroactive amendment to the taxation.[&he third is enforcement
of contracts. In enforcement of contracts, by and large, the ameetbtorespect the sanctity of
the contract in litigation.

Again, enough publicithas not beemiven to one spefit *amendment that was made te th
Specific Relief Act of 1963 in 2018. It wasMinistry of Financeinitiative. Thespecific Relief

Act had three basic amendments which allow infrastructure work to be completed even if there is
litigation. It's a patktbreaking amendmentThis was the initiative of thgovernmentlt did not

come from the private sector.

From the government point of viewt,is also trying to catch up with what is happening outside.

In theRE sphereone of thecauses ofvorry is whencases go t@ourt. Inthe caseof Andhra
Pradeshthe judiciary may not have enough knowledge or expertise to sit in judgment on such
contracts. Th&pecific Relief Act provides for them to hire experts who will give them the advice
that they require. Therhave beem few cases where judgdsavereacted out to the experts
Railway contracts are extremely complicated when it comes toiksyads They askgovernment

for informal advice and the judgments are fairly balanteéé governmentoesnot dispute those

But wherever the judiciary tends twerreachiq the common man's vigwit is in areas where

they interfere in public policyWhen judiciary interferes in public policyno one knows the
outcome would be

3More on the amendment to the act carabsessed &ttp://www.egazette.nic.in/writereaddata/2018/187919.pdf
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The &ecutive haalsoto be very clear what wanss andbe ahead of the curvéhe Railways for
instance,is looking for advance technology for battery storageto catch up with latest
developmentsThegoalpost is moving very faghat is why it is very difficult to put ia specific
public policy. There are problems and there will be problems. The best way forward is learning
andkeepingahead of the curve in this rapycchanging world, be it private sector, judicianthe
regulator.

Dr MayaramaskedMr PrasannaSrinivasan whaleat with very large number d?PP projects
fiHow do you see as a person who's outside of the regulation and don't step into the courts to
litigate? How do you look at this whole issue of contrawts?

Mr Prasanna Srinivasan SeniorAdvisor and PPP Expert, CIRC.

Mr Srinivasan said thdtequent review otontractscan deter private parties froemteringinto
concessions/contracts with public sector sponsors, especially in PPPs, as this increases both
regulatory and commercial risk. Such reviews that may resatngellatiorof contracts usually
occur from the government side due to either a drop oinarease in pricesPrices dropis
significant in technologyelateddevelopmentssuch afkE -- solar, wind or biogas- due to rapid
change irtechnology. Thesare generallgapitatintensive projectbaving a lockin periodof 20
years omore.Within a year or two ofhe contract being signedthere could be a shaghange
in price because of new technaleg

If the price change is significants very easy to look back 12 months later andtsaycontract

is a dudone whichwasoverpriced, becausbe benchmark prices keep changing. The government
is skepticalabout payingmore when there is decreasean price in almost everysubsequent
contract.Governmens are tempted teancelearlier contracts or seek renegotiation of prita
guestion is raised abotite projecin the media or the parliament is sufficient toput a project

in alimbo or on hold, whichhasserious cosimplications for the projectnfrastructure is capital
intensivewith returns coming over lang period of time In any project undemplementationif
paymens that are duelo n totme inon time it puts the privatgartner undefot of financial
pressureFor a25-30-year concessip delay in payments could also resultarbitrage forrent
seekimy, because this is whhbppensn practical terms. It plays out more simply on operational
paymentsTherefore, fi there isa monthly or quarterly paymedtie, andti sn’t r el eas¢d
for no sigificant reason there would be operational issues witthe project These arenostly
unexplained delaysot attributable to specifissues

There are ways in which these things can be hantllesiquestiorns: Do we look at regulation or

do we look atheregulator?A private partner wastan objectivesystemthat iemoves discretion

which wouldreduceconsiderablypolitical risk from a projectThis isnot dissimilar to an auditor
statementTheauditor certifies accoustindit is acceped as truelt is well knownthat auditors

don't do 100% checks.h&re are instances of fraud, but by and large the system works because
there isa presumption gbrofessional integrityOccasional i ol at i on of i theegr |t
system itself is bad.

Secondanother important factor is thiene-bound actionsriggered by the systerfor example,
if electricity is beingleliveredof the required quality and quantigyaymentor the serviceshould




bemade without any delaylhere's absolutely no reasfar delay.In service projects like public
transport, water and sanitation, if the agreed delivery standardsaar&ained there is no reason
for objections to paySmilarly, in a PPRcontract if the contract parameters are well defined and
guality assessment &s per the contract terms, there is no redsommny delay in payments.
However,if 100% of payments linkedto 100% compliance aigreed parametensrojectsarein

are at big riskPayments must blénked to milestones and any part default should not result in
100% withholding of payments.

It must betaken for grantedthatin any 2530 year programe, there aréboound tobeissues and
points of dispute, especially in infrastructyseject where technolgy, quantum ofcapital,
several changes in political leadership and officials is a gl’&00 reasonably intelligent people
are put on the jglthee is bound tde disputes even on interpretation of clauses a&0 year
concession periodraking thatas a givenit is necessary to design systethat addresses the
disputesin a timeboundmanner. Infrastructurprojects in the USypically take 10-12 years to
get off the groundin Germanythis period i2-5 years asthere is alear stopgo. If aproject is
not workable, it's not going to get a yes within two ye@ireydrop it, so hobody's wasting more
time and monewn it. If not, theysay the public good requireg@tmove ahead.

A systemis neededhat resolves and decides in a tib@ndmanner. And there has to be a legal
sanctity to decisiomaking India has already enacted incorporating international best practices
As parties toa complex contrachne needso designa robustdisputeresolution process in the
contractandmake itwork over 10, 20 or 30 yearsFor that to happeryou need to havesirong
defined mechanisnm place.There would be definitely some issues in kiagn projecs and no

one should assumedésputefree contract over the projéctfe cycle.

Telecomand powerare big size sectomwith complex systems anlsuge knowhow in terms of
knowledge.In telecom, regulators didome into playwhen there were a lot of changes in
technology. In India, for examplthere was hugebattlebetweernGSM and CDMAtechnologies
However he problem iof creating a regulator before enougtknown as decisionsf regulators
with little domain understandintpncreate new disputeSecondly, in the Indian political system,
institutionsare created but they are nbgiven adequat@autonomy to decideherearebound to
be problens, like CERC (Central Electricity Regulatory Commissioand TRAI (Telecom
Regulatory Authority of India)experiencedn the initial years.They are notgiven financial
autonomy, which mearthey rely on the government tallocatea budget every yedor doing
thar job, bringing into question their autonomyhey do not haveompetentechnicalsupport
required to enable them to arrive at an independent Michwe r éeélisgthatthey really can't
do much or thie decisions are not accepted easily. There are also isdaéiag tocompetition
and very often sector regulators seem to be giving decisions which are at odds with Competition
law.

It is also tue that there are infrastructure sectors in which, because of a long period of state
monopoly, there is very little private sector experience of expertise. Water and sanitation is one
such sectorThese arsimple services thatan be giverasprivate contactsfor reasonably long
tenuresThere is noenough competent stedf/ailablein the private sector angersonnel have to

be drawn fronthe public sectorThis is akin to the time when the banking sector was opened to
the private sector and most of fhersonnel in the initial phase were drawn from the public sector




banks Lastly, there'slso a question mark on thempetence of government entittesde able to
deliver infrastructure services efficiently and in a cost effective ma@erthe bankingide,
integratng public sector banksvhich are under a certain scheme of regulation by the Reserve
Bank of Indiawould be easiecompared to private bagkThis is atypical problem that any
regulator faces in the Indian conteltimight take sveralyears to sort ouhatterghatcanbedone
through a contract.

In acontract there should be an agreement with all the pattiesdispute resolution systers
anexceptiorto the rulematters go to the court which are not related fundamentaligtodntract
Thisis the legal sanctity debaémdthat kind of a system probably works better for contracts.

Overall there are three kinds of servic@here are services whiail categories opeople can't
pay for.Government has to pay for thesevesgs. Such services can be given to the private sector
partner on an annuity payment basis. This would bring in greater accountabiligffiarehcy,
provided the public sector oversight is well managed.

There's a second set of services where the government needwidé anysubsid. In thetelecom
sector, government wants the liseriee rather than looking at the services that it enables. Though
it might be very valuable to providecertain number dfee calls to dailyvage earars no one
wants to discuss thdor some servicesshich need some level of transition, some level of change
in contractss neededif there isaperiodicsystem to reviewf contractsthere would be a greater
possibilityof success in a loagerm contract.

At the state level, it's necessary to establish an infrastructure project centewittee which is
multi-party system They will do a vetting following a transparent proceSs/e that process a
timeframeof 3-6 months.The cost can be defrayed as part of the project developatéhgcost
of governmentA national level law is not needed dsstcan be done at the state levén
agreement at a statevel cansay sucla serviceis neededind political partiebrought on board
If there is no political consensubatstate will not get the investmei@econdly, for legally valid
infrastructure projectdispute resolutionmechanism mushire professionals who could work
with the court because many of thesettera are very technicah lot of thingsarestill being
learrt, a lot of implications not properly understood.

The discussion was then opened to comments fropattieipants
Q&A:
Mr Tarun Shankar, Senior Professional, IFC

Take the public policyiew with regard to thé&ndhra Pradesh contracts. Land has been a major
issue in Andhra Pradesh for a couple of yesen before this regim&Vhen land folRE parks

was being acquired, the underlying ownership of @idahot rest wih the government department
which was entang into mortgages. So, as a lendle€ wanted security documents to be created

It was discovered théihe underlying ownership of that land was not with the respective authority,
which effectively meant thatwas not a secure transacti®o.these were all unsecured exposures




to projects.Even two years after the projediscameoperationalthere is hanformation on the
land status.

Dr Arvind Mayaram:
Actually,i t ' s not even required because governmenpt
Even if administrative control foland is of X and the use is by, $imply by government
notification mortgagecan be allowedno issues. The question here is notsah in terms of
sanctity of contractThe government which comes in with this kind of contract where, say
environmental clearancémvenot been obtaineth time, or somevital informationis received
post award of contracthe government will have tommpensateas t's a default issue. But the
government should then compensate the private parighwdeame in good faith that the
government knew what it was doing. Sanctity of contract would continueatiioe heart of this
entire matter. Who compensat@hom is a differenssue?

Ms Geeta Gouri Former Member, Competition Commission of India

WhenAndhra PradesRegulatory CommissiofAPRC) was startegdthequality of commissions
was betterA lot of timewas spengoingthrough a whole lot ofontracts, doingsk analygs. But
unknownfactors ameup. In aPPR the private party escagand everything comes down to the
governmentThere is also sanctity of contracts in vertical agreementsnBuaty contract- which

is true evenof infrastructure contrast-- what are the signalseing sert out? Opering up the
contract is allowednder certairircumstances. Commissi®have the authoritio allowit. When
any contract isigned inthe private sector, from the owner to various dsat@ht down the line,
these contracts work.

UnderArticle 39, one has to look at contraciot only in terms bthe competition but what is
public interestThis is a much larger dimensiofhese arenuch more difficult set of contracts to
look into than in the caseof “ ¢ 0 mme mfcastradtute It's not so much of a problem as a
guestion of making sure thidteregulatory bogl maintairs an armslengthdistance Railways have
generally been able to mandgevell run stateelectricity boards havalso managed.it

Mr Amit Kapur:

It is notthe risk related tqust the unknown unknowns, risk must be allocated for even the known
knownsThat ' s the whole point of a,lelatorshigr riskarust | n
move with granularitydepending on the stage and maturity of a particular se&tbthese
contracts arentrinsically about natural resourcesin 199499, there was excitement post
liberalisationto open spectrum to bids and private participation, Indian private sastoumbers

far more, far larger than what was thought®fentuallyit wasthoughtthat royaltywould come

off the top andvould not affect the economick 1997-98, the industrywentbelly up, the banks

got worried and the governmetdok a clear view thathe idea of allocation of spectrum for
economic growth and for access to the citizen is of greater tredlneearning revenugRemember




the whole move came within montb§ migrationto revenue sharkeingoffered The industry
moved on and we saw the mgpectaculaeconomiogrowth

The 2G judgments came ok February 2012. Within weeks thH&esidential referencen the
allocation of natural resourcegent to a constitutionbench ofSupreme Courfudges On 27
Septemberin less than eight months, fiwenior mosjudges ofthe SipremeCourt sat together

and gavehe verdict came that 2fadgementwas wrong in saying that the only way to allocate
natural resources is by auction. The allocative decision reraaiegecutive decision keeping
welfare in mim. Yes, auction is preferable, advisable butmandatory. Afteall, it was dondor

the sake of economic growth, not to inflate the economy. And that basic principle, sadly, in a
government which had by far the finest brainseconomicswas completely lost in public
discourseWhereasn allocation of natural resources like coal blocks, government wanted auctions
and the court willingly agreed to the demand.

Look at iron ore miningQur tragedy ighe Supreme Court interfered and ttgo, nogo' policy
came athetime India wasig onbuilding infrastructure After we bannedmining, China dumped
iron ore in Indiasince it had surplus capacayd made money hand over fist. The Supreme Court
said you can go ahead with mining with soraglglines, but the sevanterveningyears cosindia
hugdy. India wasexporting iron oreChina wagonverting it into steel and sendindpéck athuge
prices. Why are these decisions not made with due information and knowléduye relief
amendment came into force di®©ctober 2018

Nobody knowshow many states have actually created special cmatgven the Ministry of Law
and JusticeNo ordinary civil courshouldinterdict or give an injunction against any utility project
because time, valtmndmoney cost to the economy is huge. If somebody abandons a piggct,
give 30day noticeA special courtan give a decisiowithin one year, maximurh8 monthsnot
just drag out the castor 15 years. But implementation is the kdgdia is good at fashioning
structures but not implementing.

Finally, the jurisprudence that is available has to factor is¢leé>economic environmentf the
judge who has to fashion the relief is not duly informed and prepéaesolutionswill hurt us.
The only instance where something was undone other than for telecom was in the allocation of|
natural resources. All other matters takelBOyears to utho the damagé-or iron ore mining,te
seven years thatere lostwereahugelossto the economy.

There is perhaps a needhichmust come from this discussion and otherwise, to bringAvdicke
39 as a guiding constitutional rule for courts, regola policymakersandlawmakers |t must be
very clearwhen writinga judgmenttaking a policy calbr writing a piece of legislatiowhat are
the 34 rights and interests that are going to be impacthsonsnust be given faputweighng
them in terms of public good

Ms Geeta Gouri

India hasoutdatedlaws like the Electricity Act. Not enough economists have gone intastthe
process has been captured by bureaucrats and lawyersdebate is whether omeaximises




consumer welfarer citizens welfare. Justupholdingsanctity of contracts would mean a larger
change, allowing for environmental effects to come in and let the market Madgé regulators
think theyknow the markeButthe public interest, consumer interastl econom '’ iderestmust

be looked ain the short, medium and long term.

Ms Sharmila Chavaly:

Once one set of problensaddressednother set emerges. And because of that, new instruments
keepcomingup because even from the regulatory sideovationsmay be triedvhich may or

may not succeed.he Railwaysis trying to see whethea new instrumert- surety bonds- will

work. Swch bonds are big in the US, especially in certain infrastructure sedtbes're not
insurancebut they reduce costas compeed to letter of credit or guarantee from a bahhke
ministry of financewill be asked to consider. it

Dr Arvind Mayaram:

In long term contracts, where services or infrastructure agseet® be procuredn a longterm
basis comprehensive understandirgneededf the fact that the markdtasto be madeFor
instance, the power exchang#®uldhave been much more robust than they are tddaying
away from long term contracts to actually buying from ¢petmarketcould beconsideredat
least a certain percentage of demanidu needto createcapacity for the economy to run, but
simultaneously also have a glide path to move into more of spot market lanywegy shorterm
contracts through the exchange mechani$at much thinking has gone to it.

Mr Rajeev Malhotra, Executive Director, PTC India Ltd. :

In the recent pagtlistribution companies have no¢enaskingfor long term contracts. There has
been no longermpower purchase agreemeRPA) in the market now for at least five yeafa
rescuestranded assefsr 1,900 MW projectswith shorterterm contracts, thregearPPAswere
entered inton 201819. Currently there's an exercise identify 2500-MW projectswith three

year contractdNow the difficulty in doing a much larger shift to the spot market or the exchange
is precisely thisdemand haslready contracted’hey're not allowed to break those contrakts.
theUS, Australia, UKandCanadathere argesets and material change clau3égre are nghort

term contractspnly long term investmenincluding pricevariations

Mr Amit Kapoor:

India has itselfmpaired the situatiann the matter of Tata Power and Adahie Supreme Court
endorsed ad accepted ERCs position. Trading was meant to be arbitrage, so that peaks and
troughscould be dealt witlin a portfolio and trial levels. Now, for aghisa marginif a 4-rupee
contractis to be undewritten, there isno incentiveto play in that marketn the trading sector,
players like PTGnd other tradersiéd todevelop some other mechanisfascoal and ancillary
servicesbut they havestill not taken root. In the current yeaonpayment is abouRs 90,000
crore-- acknavledged and accepteget not paid. Unless you deal with the structural fallattsy




an acknowledged fact thigtking into account theubsidy and the nepaymentthere is a loss of
aroundRs 1.10per unit of the national averag&round 123 billion ung a yeais supplied, ad
by 2-3 trillion units,loss ata unit levelis Rs 110.

Can themarketbeplayedi f t hat ' s t he laesgeMnfrastiuaduresihherentlya n a
under the Constitution arfkticle 39, amongst other thingsg ultimately the responsibility of the

state. Whethethe private sector plag/an independentole orit is a joint venturethe government
can’t juiditfalsay sorry

Let's see what happenedtitbecom From 194 t01999, in the teleom sectorthe base was given

as aggregate cost revenue, addst cost revenue, but when the definition was gjexeitement

of the bidder and the government was such they forgot to link it to the business in question, the
licensed businessvhich was spectrum. Newhy would youcriticize a Rs 2lakh crore liability

when the total attributable revenue because of thasaitdn spectrum is onliRs 30,000 crore

using a different formulaThe valuationsnd the auction prices given by the operatdhat time
arefinanced by the banks

Unfortunately, the leveraging structure in this country on the project is only deterioHa@@0
used to be the normow projects are getting more leveralyene of the finaners want to look
at merchant risk. And to make ttexs worse, there were huge blowopsmerchant PPAs in South
Americajust whenthis optionwas being examined

At an early point in time, institutions actually funded projects at certain normative capex numbers
On Day 1,institutions and the other &&holders knew that there was going to be a cost overrun.
The first cost overrurs actually a sign of a reneging of the financial contrecenauction or a

bid, there isonly Section 62 for regulatory determination and daplication Prices are
competitively bid and determined if circumstances chaRgeiesmay as well go for a regulatory
determination the law does not preclude iThat'swhat is of concern irthis entire context,
Telecom and the othersusthave similar question&veryone nustbe surewvhatthey rgetting

into, early enough. Second, why is aucteholy cow?

Mr Prasanna Srinivasan:

In an auction,the government wantmore revenue, keeping aside service availability and
accessibility, particularly in terms of pricing aftthe window. t abaut who's giving the lowest
service fee, right?t lhas tobe cheap for people to ysevenueis not the concernThere is a
philosophical disconnect with regulatory determination of pricBgmepeople will sit around a
table and decide the pricécan get a little more complicated than 10 people who have such teams
and saycome up witha numberlf you can gethe lowest service fee, it's the simplest way of
resolving it.

Dr Arvind Mayaram :
There arghree reasons why bidding has become the prefepgdn. heisi t & lazy way of

doing thingsbecause it's simple. So, nobody has to apply their mind and nobody will question the
valuearrived at Soeven if it's a gangkbid, it is still a bid and therefore you can get away with it.

t ]



Inthecurrent system of distrughis has beeraised to the pitch of perfectiofihat level of distrust
does not allow any other method because at the end of theaytoday, ifa not-for-profit
organgationapproachea governmentiepartmentexceptions apart, they say W& know you do
very good work, but how would we justify itThis the problenis of distrust.

The third reason is asymmetrical informatiS8omefactors may have been miss@ddetermining
apriceand somebody will question it and bring evidet@@rove it.There would be allegations

of incompetene or corrupton. These three reasons make it easier for everybody in the public
space to go for bidding syste

Mr Rakesh Kacker:

Looking at the negative a classic Indian tia Look atthesuccessed here were failed attempts

at aNational Tariff Policy(NTF) 1994 to 99.When Delhielectricity distributionwas privatsed,

there werecircles where losses were upwards of 75%. Today, all three are working at less than
10% loss. It's a benchmaidr the world

Citizens of Delhi were not preparetth go out and proteStpaisa and-paisa hikes. The fact of the
matter is that at the levef 51% lossesthe annualsubsidywasRs 3,500 crore Privatisationwill
not yield an overnight reduction. You will have to go through the painrésttassurd that after
the 5yeartransition, the subsidy will be off. The benefits will come and ultimatedyewill be
much better electricitgistribution Give agood successful stoduecredit.

When there isa monopoly, especially if it's a natural monopdhgre is hdbenchmarkfor the
capex cost in themarket.So that is why auctioning is considered the besttewajlow competition
for the market

Mr Prasanna Srinivasan:

What is true foelectricityis truefor any infrastructure sectoFhere are no cost coragators from
the government sid&venthe government's initial view @ervices is based on how much cash
rolledoutin the annuabudget. It's only an incremental coétell known journals havpublished
research pape@out how PPPs make thintsxpensive. It's a very flawed way of looking at
things When the private sector inducted, one shouldlook at the increase iservice level
standardsCanit be comparé with a competitivgoublic sectoservice leve?

Ms Geeta Gouri:

Beforea PPA, risk analysis done. lcreaescompetition for the market. That's the most important
thing one has to remembdReverse auction is as per the document. But even after that there's
negotiation. Evergovernment agencies can be questioned becauseaoihdt be arentseeking
position.Look atthe development of financial markets through the stock exchanges and also the
nascent development obmmodityexchange The whole issue of power exchangeseds to be
looked ata little more comprehensively.

The discussion endedth acknowledgment otontributions made by the participants.




